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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

36  CFR  Part  801 

Historic  Preservation  Requirements  of 
the  Urban  Deviopment  Action  Grant 
Program 

agency:  Advisory  Council  on  Historic 
Preservation. 

ACTION:  Proposed  Regulations. 

summary:  These  proposed  regulations 
implement  the  historic  preservation 
review  provisions  of  Section  110  of  the 
Housing  nad  Community  Development 
Act  of  1980  (Pub.  L  9fr-399.  94  Stat.  1614) 
and  Section  106  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended 
(16  U.S.C.  470).  Section  110(c)  of  Pub.  L. 
96-399  requires  among  other  things,  the 
Council  to  prescribe  regulations  for 
expeditious  review  and  comment  on 
Urban  Development  Action  Grant 
projects  which  affect  properties  listed  in 
or  eligible  for  the  National  Register  of 
Historic  Places.  The  proposed 
regulations  establish  this  required 
expedited  Coimcil  commenting  process. 
DATE:  Comments  due:  February  18, 1981. 
ADDRESS:  Conunent  address:  Executive 
Director,  Advisory  Council  on  Historic 
Preservation,  1522  K  Street  NW., 
Washington,  D.C.  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  H.  Smith,  Special  Assistant  for 
Urban  Affairs,  Advisory  Council  on 
Historic  Preservation,  1522  K  Street 
NW.,  Washington,  D.C.  20005;  202-254- 
3967. 

SUPPLEMENTARY  INFORMATION:  The 

Council  was  established  by  the  National 
Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  and  consists  of 
the  Secretary  of  the  Interior,  the 
Secretary  of  Housing  and  Urban 
Development,  the  Secretary  of 
Commerce,  the  Administrator  of  the 
General  Services  Administration,  the 
Secretary  of  the  Treasury,  the  Attorney 
General,  the  Secretary  of  Agriculture, 
the  Secretary  of  Transportation,  the 
Secretary  of  State,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  the  Chairman  of  the 
Council  on  Environmental  Quality,  the 
Chairman  of  the  Federal  Council  on  the 
Arts  and  Humanities,  the  Architect  of 
the  Capitol,  the  Secretary  of  the 
Smithsonian  Institution,  the  Chairman  of 
the  National  Trust  for  Historic 
Preservation,  the  President  of  the 
National  Conference  of  State  Historic 
Preservation  Officers,  and  twelve 
members  appointed  by  the  President 
,from  outside  the  Federal  Government. 
The  Act  generally  charges  the  Coimcil 


with  advising  the  President  and  the 
Congress  on  historic  preservation 
matters.  Section  106  of  the  Act  is 
designed  to  protect  properties  listed  in 
or  eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  through 
review  and  comment  by  the  Council  on 
Federal  undertakings  that  affect  such 
properties. 

As  established  by  the  Council’s 
regulations  (36  CFR  Part  800),  the 
Section  106  process  is  a  public  interest 
process  in  which  the  Federal  agency 
sponsoring  the  project,  the  State  Historic 
Preservation  Officer,  the  Council,  and 
interested  organizations  and  individuals 
participate.  For  programs  authorized  by 
Title  I  of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended 
(42  U.S.C.  5301),  applicants  legally 
assume  the  status  of  a  responsible 
Federal  official  for  the  purposes  of  the 
National  Historic  Preservation  Act.  This 
delegation  is  authorized  by  Section 
104(h)  of  the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5304(a)).  The  Section  106  process  is 
designed  to  assure  that  alternatives  to 
avoid  or  mitigate  an  adverse  effect  on  a 
property  listed  in  or  eligible  for  inclusion 
in  the  National  Register  are  adequately 
considered  in  the  planning  process. 

These  regulations  are  required  by 
Section  110(c)  of  the  Housing  and 
Community  Development  Act  of  1980, 

(42  U.S.C.  5320(c))  and  apply  only  to 
projects  proposed  to  be  funded  by  the 
Urban  Development  Action  Grant 
(UDAG)  program  of  the  Department  of 
Housing  and  Urban  Development.  The 
purpose  of  these  proposed  regulations  is 
to  expedite  the  Council's  com.menting 
process  for  such  applications.  Under  the 
provisions  of  Section  110  of  the  Housing 
and  Community  Development  Act  of 
1980  the  State  Historic  Reservation 
Officer  has  a  45-day  period  to  comment 
on  properties  listed  in  the  National 
Register  of  Historic  Places  or  which 
meet  the  Criteria  and  which  will  be 
affected  by  the  proposed  UDAG  project 
as  determined  by  the  applicant,  "nie 
Secretary  of  the  Interior,  likewise,  has  a 
45-day  period  in  which  to  make  a 
determination  whether  the  affected 
properties  are  eligible  for  inclusion  in 
the  National  Register.  For  the  sake  of 
clarity  the  comment  period  of  the  State 
Historic  Preservation  Officer  is  referred 
to  as  a  “review  period"  in  these 
proposed  regulations.  This  has  been 
done  in  order  to  avoid  confusion 
between  comments  of  the  Council 
required  by  Section  106  of  the  National 
Historic  Preservation  Act  and  the 
comments  of  the  State  Historic 
Preservation  Officer  required  by  Section 


110(c)  of  the  Housing  and  Community 
Development  Act  of  1980. 

The  process  established  by  the 
proposed  regulations  is  basically  similar 
to  the  existing  Section  106  process  set 
forth  in  36  CFR  Part  800,  "Rotection  of 
Historic  and  Cultural  Properties.” 
However,  the  proposed  regulations 
restructure  the  normal  Section  106 
process  to  better  reflect  the  UDAG 
program  and  the  legal  responsibilities  of 
the  applicfint  and  most  importantly  to 
expedite  the  Council’s  commenting  role. 

The  major  provisions  of  the  proposed 
regulations  are: 

1.  Section  801.1  Purpose  and 
Authorities.  This  section  reflects  the 
changes  in  Council  responsibilities  as  a 
result  of  the  Housing  and  Community 
Development  Act  of  1980. 

2.  Section  801.2  Definitions.  This 
section  includes  definitions  that  are 
additions  to  those  contained  in  36  CFR 
800.2  and  which  reflect  the  special 
requirements  of  the  UDAG  program. 

3.  Section  801.3  Applicant 
Responsibilities.  This  is  a  new  section 
that  is  not  contained  in  36  CFR  Part  800 
and  reflects  the  delegation  of  historic 
preservation  review  requirements  by 
HUD  and  UDAG  applicants. 

4.  Section  801.3(c)  Evaluation  of 
Effect.  This  section  reflects  the 
provisions  of  36  CFR  800.3  but  is  tailored 
specifically  to  the  requirements  of  the 
UDAG  program.  In  addition, 

§  801.3(a)(1)(C)  describes  a  number  of 
specific  components  or  elements  of  a 
UDAG  project  which  need  not  be 
referred  to  the  Council  if  certain 
standards  are  met.  The  Council  would 
appreciate  comments  on  the  scope  of 
this  section  and  additional  examples 
which  could  be  included. 

5.  Section  801.4  Council  Comments. 
This  section  specifies  how  the  Council 
will  respond  to  an  applicant’s  request 
for  Council  comments.  While  it  is 
similar  in  process  to  that  specified  in  36 
CFR  800.6,  a  number  of  substantive 
changes  have  been  made.  For  example, 
there  is  a  time  limit  of  45  days  to 
prepare  a  Memorandum  of  Agreement  in 
cases  of  adverse  effect  determinations. 

If  no  agreement  is  reached  by  the 
close  of  Rat  period,  the  Executive 
Director  will  have  15  days  to  refer  the 
matter  to  the  Cheurman.  Based  upon  the 
recommendation  of  the  Executive 
Director,  the  Chairman  will  make  a 
decision  as  to  what  action  Council  will 
take.  If  the  matter  is  referred  to  the 
Council  members,  there  will  be  a 
meeting  of  either  the  full  Council  or  a 
panel  of  members  within  30  days.  If  the 
matter  is  referred  to  a  panel,  the  panel’s 
comments  will  be  considered  the 
comments  of  the  full  Council  for  the 
purposes  of  commenting  on  a  particular 
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UDAG  project.  This  will  considerably 
reduce  the  time  that  is  required  to 
obtain  the  comments  of  the  Council  and 
also  provide  a  fixed  time  limit,  no  more 
than  90  days,  in  which  the  process  will 
be  completed. 

This  section  also  provides  for  the 
designation  of  a  lead  agency  for  a 
UDAG  project  if  another  Federal  agency 
is  involved  and  for  the  applicant  to 
accept  previous  compliance  by  a 
Federal  agency  for  the  project. 

8.  Section  801.5  State  Historic 
Preservation  Officer  Responsibilities. 
This  section  is  basically  similar  to  36 
CFR  800.5,  but  reflects  the  State  Historic 
Preservation  Officer  participation 
required  by  other  provisions  of  Section 
110.  This  section  reflects  the  statutory 
period  of  45  days  within  which  the  State 
Historic  Preservation  Officer  may 
formally  comment  on  an  applicant's 
determination  of  effect  on  properties 
which  are  listed  in  the  National  Register 
or  which  may  meet  the  Criteria  for 
listing  in  the  National  Register.  The  time 
limitation  does  not  preclude  the 
applicant  from  earlier  obtaining 
information  from  the  State  Historic 
Preservation  officer  which  will  assist  the 
applicant  in  reaching  its  conclusions. 

7.  Section  801.6  Coordination  with 
Requirements  Under  the  National 
Environmental  Policy  Act.  This  is 
similar  to  36  CFR  800.9. 

8.  Section  801.7  Reports  to  the 
Council.  This  section  specifies  how  an 
applicant  may  utilize  relevant  portions 
of  a  completed  UDAG  application  to 
meet  information  needs  of  the  Section 
106  process.  The  remainder  of  the 
section  sets  forth  report  requirements 
for  various  stages  of  the  process. 

9.  Appendix.  An  appendix  has  been 
added  specifically  to  provide  guideince 
for  UDAG  applicants  in  identifying 
properties  listed  in  the  National  Regisver 
of  Historic  Places  or  which  meet  the 
Criteria.  In  addition,  a  section  is 
included  which  deals  with  archeology  in 
an  urban  context. 

The  Council  has  determined  that  an 
economic  impact  statement  pursuant  to 
Executive  Orders  11821  and  11949  is  not 
required  since  these  proposed 
regulations  are  modifications  of  an 
existing  process  to  meet  the  needs  of  a 
specific  program  and  do  not  constitute  a 
major  regulatory  proposal. 

The  Council  has  determined  that  these 
proposed  regulations  are  not  significant 
regulations  within  the  meaning  of 
Executive  Order  12044  and  consequently 
do  not  require  a  regulatory  analysis.  The 
purpose  of  these  proposed  regulations  is 
to  expedite  and  clarify  the  Council 
commenting  process  on  a  specific 
program. 


Pursuant  to  38  CFR  Part  805,  "National 
Environmental  Policy  Act 
Implementation  Procedures,"  the 
Council  has  determined  that  an 
Environmental  Impact  Statement  is  not 
required. 

Dated:  January  13, 1981. 

Robert  R.  Garvey,  Jr., 

Executive  Director. 

36  CFR  is  amended  by  adding  Part  801 
to  read  as  follows: 

PART  801— HISTORIC  PRESERVATION 
REQUIREMENTS  OF  THE  URBAN 
DEVELOPMENT  ACTION  GRANT 
PROGRAM 

Sec. 

BOl.l  Purpose  and  authorities. 

801.2  De^itions. 

801.3  Applicant  responsibilities. 

801.4  Council  comments. 

801.5  State  Historic  Preservation  Officer 
responsibilities. 

801.6  Coordination  with  Requirements 
Under  the  National  Environmental  Policy 
Act. 

801.7  Reports  to  the  Coimcil. 

Appendix  Identification  of  properties. 

Authority:  Pub.  L  89-665,  80  Stat.  915  (16 
U.S.C.  470):  Pub.  L  94-422,  90  StaL  1320  (16 
U.S.C.  470i):  Pub,  L  96-399,  94  Stat.  1619  (42 
U.S.C.  5320). 

§  801.1  Purpose  and  authorities. 

(a)  These  regulations  are  required  by 
Section  110(c)  of  the  Housing  and 
Commimity  Development  Act  of  1980 
(HCDA)  (42  U.S.C.  5320)  and  apply  only 
to  projects  proposed  to  be  funded  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  imder  the  Urban 
Development  Action  Grant  Program 
(UDAG)  authorized  by  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended  (42  U.S.C. 

5301).  These  regulations  establish  an 
expedited  process  for  obtaining  the 
comments  of  the  Council  specifically  for 
the  UDAG  program  and,  except  as 
specifically  provided,  substitute  for  the 
Council’s  regulations  for  the  "Protection 
of  Historic  and  Cultural  Properties”  (36 
CFR  Part  800). 

(b)  Section  110(c)  of  the  HCDA  of  1980 
requires  UDAG  applicants  to  (1): 

Identify  all  propertiea,  which  are 
included  in  the  National  Register  of 
Historic  Places  and  which  will  be 
affected  by  the  project  for  which  the 
application  is  made;  (2)  identify  all  other 
properties,  which  will  be  afiected  by 
such  project  and  which,  as  determined 
by  the  applicant,  may  meet  the  Criteria 
established  by  the  Secretary  of  the 
Interior  for  inclusion  on  the  National 
Register  (36  CFR  1202.6);  and  (3)  provide 
a  description  of  the  effect,  as 
determined  by  the  applicant,  of  the 
project  on  properties  identified  pursuant 


to  paragraphs  (b),  (1)  and  (2)  of  this 
section.  Further,  the  Act  requires  that 
the  information  developed  by  the 
applicant  must  be  forwarded  to  the 
appropriate  State  Historic  Preservation 
Officer  (SHPO)  for  review  and  to  the 
Secretary  of  the  Interior  for  a 
determination  as  to  whether  the  affected 
properties  are  eligible  for  inclusion  in 
the  National  Register. 

(c)  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  requires  the 
head  of  any  Federal  agency  with 
jurisdiction  over  a  Federal,  federally 
assisted  or  federally  licensed 
undertaking  that  affects  a  property 
included  in  or  eligible  for  inclusion  in 
the  National  Register  of  Historic  Places 
to  take  into  account  the  efiect  of  the 
undertaking  on  such  property  and  afford 
the  Council  a  reasonable  opportunity  to 
comment.  The  Secretary  of  HUD  has 
delegated  this  responsibility  to 
applicants  with  respect  to  projects 
proposed  to  be  funded  by  the  UDAG 
program, 

§801.2  Definitions. 

The  terms  defined  in  36  CFR  80.2  shall 
be  used  in  conjunction  with  this 
regulation.  Fuilhermore,  as  used  in  these 
regulations; 

(a)  “Urban  Development  Action  Grant 
Program”  (UDAG)  means  the  program  of 
the  Department  of  Housing  and  Urban 
Development  (HUD)  authorized  by  Title 
I  of  the  Housing  and  Community 
Development  Act  (HCDA)  of  1977  (42 
U.S.C.  5318)  to  assist  revitalization 
efforts  in  distressed  cities  and  urban 
counties  which  require  increased  public 
and  private  investment. 

(b)  “Applicant"  means  cities  and 
urban  counties  or  Pocket  of  Poverty 
Communities  which  meet  the  criteria  at 
24  CFR  570.453.  Except  as  specifically 
provided  below,  applicants  must  comply 
with  these  regulations  rather  than  the 
Secretary  of  HUD. 

(c)  "Project"  means  a  commerical, 
industrial,  and/or  neighborhood  project 
supported  by  the  UDAG  program  of  the 
Department  of  HUD,  as  defined  in  24 
CFR  570.451(g).  A  project  includes  the 
group  of  integrally  related  public  and 
private  activities  described  in  the  grant 
application  which  are  to  be  carried  out 
to  meet  the  objective  of  the  action  grant 
program  and  consists  of  all  action  grant 
funded  activities  together  with  all  non¬ 
action  grant  funded  activities.  A  project 
is  an  “undertaking”  as  defined  in  36  CFR 
600.2(c). 

(d)  “State  Historic  Preservation 
Officer  Review  Period"  is  a  45  day 
period  provided  to  the  appropriate  State 
Historic  Preservation  Officer  by  Section 
110(c)  of  the  Housing  and  Community 
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Development  Act  (HCDA)  of  1980  for 
comment  on  properties  listed  in  the 
National  Register  or  which  may  meet 
the  Criteria  and  which  will  be  affected 
by  the  proposed  UDAG  project. 

(e)  “Secretary  of  the  Interior 
Determination  Period”  is  a  45-day 
period  provided  by  Section  110[c)  of  the 
HCDA  of  1980  for  a  determination  as  to 
whether  the  affected  properties  are 
eligible  for  inclusion  in  the  National 
Register. 

§  801.3  Applicant  responsibilities. 

As  early  as  possible  before  the 
applicant  makes  a  final  decision 
concerning  a  project  and  in  any  event 
prior  to  taking  any  action  that  would 
foreclose  alternatives  or  the  Council’s 
ability  to  comment,  the  applicant  should 
take  the  following  steps  to  comply  with 
the  requirements  of  Section  106  of  the 
National  Historic  Preservation  Act  and 
Section  110  of  the  HCDA  of  1980.  In 
order  to  facilitate  the  commenting 
process  the  applicant  should  forward  to 
the  Council  information  on  the  proposed 
project  if  it  is  determined  that  National 
Register  properties  or  properties  which 
meet  the  Criteria  for  inclusion  will  be 
affected  at  the  earliest  practicable  time. 
This  will  allow  the  Council  to  assist  the 
applicant  in  expeditiously  meeting  its 
historic  preservation  requirements  and 
facilitate  the  development  of  the 
Council’s  comments. 

(a)  Information  Required.  It  is  the 
primary  responsibility  of  the  applicant 
requesting  Council  comments  to  conduct 
the  appropriate  studies  and  to  provide 
the  information  necessary  for  a  review 
of  the  effect  a  proposed  project  may 
have  on  a  National  Register  property  or 
a  property  which  meets  the  Criteria,  as 
well  as  the  information  necessary  for 
adequate  consideration  of  modifications 
or  alterations  to  the  proposed  project 
that  could  avoid,  mitigate,  or  minimize 
any  adverse  effects.  It  is  the 
responsibility  of  the  applicant  to  provide 
the  information  specified  in  §  801.7,  to 
make  an  informed  and  reasonable 
evaluation  of  whether  a  property  meets 
the  National  Register  Criteria  (36  CFR 
1202.6)  and  to  determine  the  effect  of  a 
proposed  undertaking  on  a  National 
Register  or  property  which  meets  the 
Criteria. 

(b)  Identification  of  Properties. 

Section  110  of  the  HCDA  of  1980  makes 
UDAG  applicants  responsible  for  the 
identification  of  National  Register 
properties  and  properties  which  may 
meet  the  Criteria  for  Using  in  the 
National  Register  that  may  be  affected 
by  the  project.  An  appendix  to  these 
regulations  sets  forth  guidance  to 
applicants  in  meeting  their  identification 
responsibilities  but  does  not  set  a  fixed 


or  inflexible  standard  for  such  efforts. 
Meeting  this  responsibility  requires  the 
applicant  to  make  an  earnest  effort  to 
identify  and  evaluate  historic  properties 
that  may  be  affected  by: 

(1)  Consulting  the  National  Register  of 
Historic  Places  to  determine  whether  the 
project’s  impact  area  includes  such 
properties: 

(2)  Applying  the  Department  of  the 
Interior  Criteria  for  Evaluation  (36  CFR 
1202.6)  to  properties  within  the  project’s 
impact  area  through  a  site  examination 
by  qualified  personnel: 

(3)  Utilizing  local  plans,  surveys,  or 
inventories  of  historic  properties 
prepared  by  the  locality  or  a  recognized 
State  or  local  historic  authority: 

(4)  Obtaining,  prior  to  initiating  the 
State  Historic  Preservation  Officer 
Review  Period,  relevant  information  that 
the  State  Historic  Preservation  Officer  . 
may  have  available  concerning  historic 
properties,  if  any,  in  the  project’s  impact 
area:  Provided,  That  a  request  for  such 
information  shall  not  be  considered  the 
initiation  of  the  State  Historic 
Preservation  Officer  Review  Period;  and, 

(5)  Utilizing  other  sources  of 
information  or  advice  the  applicant 
deems  appropriate. 

(c)  Evaluation  of  Effect.  Applicants 
are  required  by  Section  110(a)  of  the 
HCDA  of  1980  to  include  in  their 
applications  a  description  of  the  effect 
of  a  proposed  UDAG  project  on  any 
National  Register  property  and  or  any 
property  which  may  meet  the  Criteria. 

(1)  Criteria  of  Effect  and  Adverse 
Effect.  The  following  criteria,  similar  to 
those  set  forth  in  36  CFR  800.3,  shall  be 
used  to  determine  whether  a  project  has 
an  effect  or  an  adverse  effect. 

(i)  Criteria  of  Effect.  The  effect  of  a 
project  on  a  National  Register  or  eligible 
property  is  evaluated  in  the  context  of 
the  historical,  architectural, 
archeological,  or  cultural  significance 
possessed  by  the  property.  A  project 
shall  be  considered  to  have  an  effect 
whenever  any  condition  of  the  project 
causes  or  may  cause  any  change, 
beneficial  or  adverse,  in  the  quality  of 
the  historical,  architectural, 
archeological,  or  cultural  characteristics 
that  qualify  the  property  to  meet  the 
Criteria  of  the  National  Register.  An 
effect  occurs  when  a  project  changes  the 
integrity  of  location,  design,  setting, 
materials,  workmanship,  feeling  or 
association  of  the  property  that 
contributes  to  its  significance  in 
accordance  with  the  National  Register 
Criteria.  An  effect  may  be  direct  or 
indirect.  Direct  effects  are  caused  by  the 
project  and  occur  at  the  same  time  and 
place.  Indirect  effects  include  those 
cause  by  the  undertaking  that  are  later 
in  time  or  farther  removed  in  distance. 


but  are  still  reasonably  foreseeable. 

Such  effects  involve  development  of  the 
project  site  around  historic  properties  so 
as  to  affect  the  access  to,  use  of,  or 
significance  of  those  properties. 

(ii)  Criteria  of  Adverse  Effect. 

Adverse  effects  on  National  Register 
properties  or  properties  which  meet  the 
Criteria  may  occur  under  conditions 
which  include  but  are  not  limited  to:  ^ 

(A)  Destruction  or  alteration  of  all  of 
part  of  a  property; 

(B)  Isolation  from  or  alteration  of  the 
property’s  surrounding  environment: 

(C)  Introduction  of  visual,  audible,  or 
atmospheric  elements  that  are  out  of 
character  with  the  property  or  alter  its 
setting; 

(D)  Neglect  of  a  property  resulting  in 
its  deterioration  or  destruction; 

(iii)  Special  Considerations.  If 
rehabilitation  is  a  project  activity,  such 
components  of  the  project  may  be 
considered  to  have  no  adverse  effect 
and  need  not  be  referred  to  the  Council 
if  it  is  undertaken  in  accordance  with 
the  Secretary  of  the  Interior’s  Standards 
for  Historic  Preservation  Projects.  (U.S. 
Department  of  the  Interior,  Heritage 
Conservation  and  Recreation  Service, 
Washington,  D.C.,  1979)  and  the  State 
Historic  Preservation  Officer  concurs  in  - 
the  proposed  activity.  Additionally,  the 
following  types  of  project  components  or 
elements  will  be  considered  to  not 
normally  adversely  affect  properties 
listed  in  the  National  Register  or  which 
meet  the  Criteria. 

(A)  Insulation  (except  for  the  use  of 
granular  or  liquid  injected  foam 
insultation  in  exterior  walls  or  other 
vertical  surfaces); 

(B)  Caulking; 

(C)  Weatherstripping; 

(D)  Replacement  of  Heating, 
Ventilating  and  Air  Conditioning 
(HVAC)  equipment:  Provided,  "niat  such 
equipment  is  screened  from  public  view 
and  that  the  State  Historic  Pteservation 
Officer  and  the  applicant  agree  the 
equipment  will  not  affect*  those  qualities 
of  the  property  which  qualify  it  to  meet 
the  36  CFR  1202.6  Criteria; 

(E)  In-kind  refenestration  (for 
example,  replacement  of  deteriorated 
windows  of  a  similar  configuration, 
color  and  material); 

(F)  Lowering  of  ceilings:  Provided,  The 
ceilings  will  not  be  visible  from  outside 
of  the  building  or  from  an  interior  public 
space  and  that  the  State  Historic 
Fteservation  Officer  and  the  applicant 
agree  it  will  not  affect  a  quality  which 
qualified  the  building  to  meet  the  36  CFR 
1202.6  Criteria; 

(G)  Replacement  in-kind  of 
substantially  deteriorated  material, 
provided  that  the  State  Historic 
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Preservation  Officer  and  the  applicant 
agree: 

(H)  Installation  of  machinery, 
equipment,  furnishings,  fixtures,  etc.,  in 
the  interior  of  existing  buildings: 
Provided,  That  the  State  Historic 
preservation  Officer  and  the  applicant 
agree  such  installations  will  have  no 
effect  on  those  qualities  which  qualified 
the  building  to  meet  the  36  CFR  1202.6 
Criteria. 

(I)  Use  of  land  containing  known  or 
possible  archeological  resources  under 
specified  conditions  (See  Appendix, 
Section  D) 

(2)  Determinations  of  Effect.  Prior  to 
submitting  an  application  to  HUD,  the 
applicant  shall  apply  the  Criteria  of 
Effect  and  Adverse  Effect  to  all 
properties  which  are  listed  in  the 
National  Register  or  which  may  meet 
the  Criteria  in  the  area  of  the  project’s 
environmental  impact.  In  order  to 
facilitate  the  process,  information  shall 
be  requested  from  the  State  Historic 
Preservation  Officer  on  applying  the 
Criteria  of  Effect  and  Adverse  Effect. 
Special  attention  should  be  paid  to 
indirect  effects,  such  as  changes  in  land 
use,  traffic  patterns,  street  activity, 
population  density  and  growth  rate. 
While  some  aspects  of  a  project  may 
have  little  potential  to  adversely  effect 
the  significant  qualities  of  a  historic 
property,  other  project  components  may 
meet  the  Criteria  of  Effect  and  Adverse 
Effect.  If  any  aspect  of  the  project 
results  in  an  effect  determination, 
further  evaluation  of  the  effect  shall  be 
undertaken  in  accordance  with  these 
regulations.  The  resulting  determination 
regarding  the  effect  shall  be  included  in 
the  application. 

(i)  No  Effect.  If  it  is  determined  that 
the  project  will  have  no  effect  on  any 
National  Register  property  and  property 
which  meets  the  Criteria,  the  project 
requires  no  further  review  by  the 
Council  unless  a  timely  objection  is 
made  by  the  Executive  Director.  An 
objection  may  be  made  by  the  Executive 
Director  at  any  time  during  the  UDAG 
application  process  prior  to  the 
expiration  of  the  period  for  receiving 
objections  to  HUD's  release  of  funds  as 
specified  in  24  CFR  58.31.  The  Executive 
Director  may  consider  the  views  of  the 
State  Historic  Preservation  Officer  and 
others,  including  members  of  the  general 
public,  in  reaching  a  decision  on 
whether  the  project  has  an  effect,  but 
the  final  determination  as  to  effect  shall 
be  made  solely  by  the  Executive 
Director. 

(ii)  Determinations  of  No  Adverse 
Effect.  If  the  applicant  finds  there  is  an 
effect  on  the  property  but  it  is  not 
adverse,  the  applicant  after  the  close  of 
the  State  Historic  Preservation  Officer 


Review  Period  shall  forward  adequate 
documentation  (see  §  801.7(a))  of  the 
Determination,  including  the  comments 
of  the  State  Historic  Preservation 
Officer,  if  available,  to  the  Executive 
Director  fpr  review  in  accordance  with 
§  801.4. 

(iii)  Adverse  Effect  Determination.  If 
the  applicant  finds  the  effect  to  be 
adverse  or  if  the  Executive  Director 
objects  to  an  applicant's  no  adverse 
effect  determination  pursuant  to 
§  801.4(a),  the  applicant  shall  proceed 
with  the  consultation  process  in 
accordance  with  §  801.4(b). 

§  801.4  Council  Comments. 

The  following  subsections  specify 
how  the  Council  will  respond  to  an 
applicant’s  request  for  the  Council’s 
comments  required  to  satisfy  the 
applicant’s  responsibilities  under 
Section  106  of  the  Act  and  Section  110  of 
the  HCDA  of  1980.  When  appropriate, 
an  applicant  may  waive  the  time  periods 
specified  in  these  regulations. 

(a)  Response  to  determinations  of  no 
adverse  effect.  (1)  Upon  receipt  of  a 
Determination  of  No  Adverse  Effect 
from  an  applicant,  the  Executive 
Director  will  review  the  Determination 
and  supporting  documentation  required 
by  §  801.7(a).  Failure  to  provide  the 
required  information  at  the  time  the 
applicant  requests  Council  comments 
will  delay  the  process.  The  Executive 
Director  will  respond  to  the  applicant 
within  15  days  after  receipt  of  the 
information  required  in  §  801.7(a). 

Unless  the  Executive  Director  objects  to 
the  Determination  within  15  days  after 
receipt,  the  applicant  will  be  considered 
to  have  satisfied  its  responsibilities 
under  Section  106  of  the  Act  and  these 
regulations  and  no  further  Council 
review  is  required. 

(2)  If  the  Executive  Director  objects  to 
a  Determination  of  No  Adverse  Effect, 
the  consultation  process  pursuant  to 
§  801.4(b)  shall  be  initiated. 

(b)  Consultation  Process.  If  any  aspect 
of  the  project  is  found  to  be  adverse,  the 
applicant,  the  State  Historic 
Preservation  Officer  and  the  Executive 
Director  shall  consult  to  consider 
feasible  and  prudent  alternatives  to  the 
project  that  could  avoid,  mitigate,  or 
minimize  the  adverse  effect  on  the 
affected  property. 

(1)  Parties.  The  applicant,  the  State 
Historic  Preservation  Officer  and  the 
Executive  Director  shall  be  the 
consulting  parties.  The  Department  of 
HUD,  other  representatives  of  national. 
State,  or  local  units  of  government,  other 
parties  in  interest,  and  public  and 
private  organizations,  may  be  invited  by 
the  consulting  parties  to  participate  in 
the  consultation  process. 


(2)  Timing.  The  consulting  parties 
shall  have  a  total  of  45  days  from  the 
receipt  by  the  Executive  Director  of  the 
information  required  in  §  801.7(a)  to 
agree  upon  feasible  and  prudent 
alternatives  to  avoid,  mitigate,  or 
minimize  any  adverse  effects  of  the 
project.  Failure  of  an  applicant  to 
provide  the  information  required  in 

§  801.7(b)  will  delay  the  begiiming  of  the 
time  period  specified  above. 

(3)  Information  Requirements.  The 
applicant  shall  provide  copies  of  the 
information  required  in  §  801.7(b)  to  the 
consulting  parties  at  the  initiation  of  the 
consultation  process  and  make  it  readily 
available  for  public  inspection. 

(4)  Public  Meeting.  An  onsite 
inspection  and  a  Public  Information 
Meeting  may  be  held  in  accordance  with 
the  provisions  of  36  CFR  800.6(b).  Public 
hearings  or  meetings  conducted  by  the 
applicant  in  the  preparation  of  the 
application  may,  as  specified  below, 
substitute  for  such  Public  Information 
Meetings.  Upon  request  of  the  applicant, 
the  Executive  Director  may  find  that 
such  public  meetings  have  been 
adequate  to  consider  the  effect  of  the 
project  on  National  Register  properties 
or  properties  which  meet  the  Criteria, 
and  no  further  Public  Information 
Meeting  is  required. 

(5)  Consideration  of  Alternatives. 
During  the  consultation  period,  the 
consulting  parties  shall,  in  accordance 
with  the  policies  set  forth  in  36  CFR 
800.6(b)  (4)  and  (5),  review  the  proposed 
project  to  determine  whether  there  are 
prudent  and  feasible  alternatives  to 
avoid  or  satisfactorily  mitigate  adverse 
effect.  If  they  agree  on  such  alternatives, 
they  shall  execute  a  Memorandum  of 
Agreement  in  accordance  with  Section 
801.4(c)  specifying  how  the  undertaking 
will  proceed  to  avoid  or  mitigate  the 
adverse  effect. 

(6)  Acceptance  of  Adverse  Effect.  If 
the  consulting  parties  determine  that 
there  are  no  feasible  and  prudent 
alternatives  that  could  avoid  or 
satisfactorily  mitigate  the  adverse 
effects  and  agree  that  it  is  in  the  public 
interest  to  proceed  with  the  proposed 
project  they  shall  execute  a 
Memorandum  of  Agreement  in 
accordance  with  S  801.4(c) 
acknowledging  this  determination  and 
specifying  any  recording,  salvage,  or 
other  measures  associated  with 
acceptance  of  the  adverse  effects  that 
shall  be  taken  before  the  project 
proceeds. 

(7)  Failure  to  Agree.  Upon  the  faUure 
of  the  consulting  parties  to  agree  upon 
the  terms  for  a  Memorandum  of 
Agreement  within  the  specified  time 
period,  or  upon  notice  of  a  failure  to 
agree  by  any  consulting  party  to  the 
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Executive  Director,  the  Executive 
Director  within  15  days  shall 
recommend  to  the  Chairman  whether 
the  matter  should  be  scheduled  for 
consideration  at  a  Council  meeting.  If 
the  Executive  Director  recommends  that 
the  Council  not  consider  the  matter,  he 
shall  simultaneously  notify  all  Council 
members.  The  applicant  and  the  State 
Historic  Preservation  Officer  shall  be 
notified  in  writing  of  the  Executive 
Director’s  recommendation. 

(c)  Memorandum  of  Agreement — (1) 
Preparation  of  Memorandum  of 
Agreement.  It  shall  be  the  responsibility 
of  the  Executive  Director  to  prepare 
each  Memorandum  of  Agreement 
required  under  this  part.  As  appropriate, 
other  parties  may  be  invited  by  the 
consulting  parties  to  be  signatories  to 
the  Agreement  or  otherwise  indicate 
their  concurrence  with  the  Agreement. 

In  order  to  facUitate  the  process,  the 
applicant  may  provide  the  Executive 
Director  a  draft  for  a  Memorandum  of 
Agreement.  At  the  applicant’s  option, 
such  draft  may  be  prepared  at  the  time 
the  applicant  makes  its  determinations 
that  properties  listed  in  the  National 
Register  or  which  may  meet  the  Criteria 
for  listing  in  the  National  Register  may 
be  adversely  affected.  The  applicant 
must  provide  the  State  Historic 
Preservation  Officer  an  opportimity  to 
concur  in  or  comment  on  its  draft 
Agreement. 

(2)  Review  of  Memorandum  of 
Agreement  Upon  receipt  of  an  executed 
Memorandum  of  Agreement,  the 
Chairman  shall  institute  a  15  day  review 
period.  Unless  the  Chairman  notifies  the 
applicant  that  the  matter  has  been 
placed  on  the  agenda  for  consideration 
at  a  Council  meeting,  the  Agreement 
shall  become  final  when  ratified  by  the 
Chairman  or  upon  the  expiration  of  the 
15  day  review  period  with  no  action 
taken.  Copies  will  be  provided  to 
signatories  and  notice  of  executed 
Memoranda  of  Agreement  shall  be 
published  by  the  Council  in  the  Federal 
Register.  A  copy  of  the  Memorandum  of 
Agreement  sho^d  be  included  in  any 
Environmental  Assessment  or 
Environmental  Impact  Statement 
prepared  pursuant  to  the  National 
Environmental  Policy  Act. 

(3)  Effect  of  Memorandum  of 
Agreement  (i)  Agreements  duly 
executed  in  accordance  with  these 
regulations  shall  constitute  the 
comments  of  the  Council  and  shall 
evidence  satisfaction  of  the  applicant’s 
responsibilities  for  the  proposed  project 
under  Section  106  of  the  Act  and  these 
regulations. 

(ii)  If  the  Council  has  commented  on 
an  application  that  is  not  approved  by 
HUD  and  a  subsequent  UDAG 


application  is  made  for  the  same  project, 
the  project  need  not  be  referred  to  the 
Council  again  unless  there  is  a 
significant  amendment  to  the  project 
which  would  alter  the  effect  of  the 
project  on  previously  considered 
properties  or  result  in  effects  on 
additional  National  Register  properties 
or  properties  which  meet  the  Criteria. 

(iii)  Failure  to  carry  out  the  terms  of  a 
Memorandum  of  Agreement  requires 
that  the  applicant  again  request  the 
Council’s  comments  in  accordance  with 
these  regulations.  In  such  instances, 
until  the  Council  issues  its  comments 
under  these  regulations  the  applicant 
shall  not  take  or  sanction  any  action  or 
make  any  irreversible  or  irretrievable 
commitment  that  could  result  in  an 
adverse  effect  with  respect  to  National 
Register  properties  or  properties  which 
are  eligible  for  inclusion  in  the  National 
Register  covered  by  the  Agreement  or 
that  would  foreclose  the  Council’s 
consideration  of  modifications  or 
alternatives  to  the  proposed  project  that 
could  avoid  or  mitigate  the  adverse 
effect. 

(4)  Amendment  of  a  Memorandum  of 
Agreement.  Amendments  to  the 
Agreement  may  be  made  as  specified  is 
36  CFR  800.6(c)(4). 

(5)  Report  on  Memorandum  of 
Agreement  Within  90  days  after 
carrying  out  the  terms  of  the  Agreement, 
the  applicant  shall  report  to  all 
signatories  on  the  actions  taken. 

(d)  Council  Meetings.  Council 
meetings  to  consider  a  project  will  be 
conducted  in  accordance  with  the 
policies  set  forth  in  36  CFR  800.6(d). 

(1)  Response  to  Recommendation  for 
Consideration  at  Council  Meeting,  (i) 
Upon  receipt  of  a  recommendation  from 
the  Executive  Director  concerning 
consideration  of  a  proposed  project  at  a 
Coimcil  meeting,  the  Chairman  shall 
determine  whefiier  the  project  will  be 
considered  and  shall  notify  the 
Executive  Director,  the  applicant,  HUD, 
and  the  State  Historic  Preservation 
Officer  of  his  decision.  In  reaching  a 
decision  the  Chairman  shall  consider 
any  comments  fi'om  Council  members. 

(ii)  If  the  Chairman  decides  against 
consideration  of  the  project  at  a  Coimcil 
meeting,  a  written  summary  of  the 
project  any  recommendations  for  action 
by  the  applicant  and  HUD,  and  the 
decision  shall  be  sent  to  each  member  of 
the  Coimcil.  The  Chairman  shall  also 
notify  the  applicant  the  Department  of 
HUD,  the  State  Historic  Preservation 
Officer  and  other  parties  in  interest  of 
the  decision.  Such  notice  shall  be 
evidence  of  satisfaction  of  the 
applicant’s  responsibilities  for  the 
proposed  project  under  Section  106  of 
the  Act  and  these  regulations. 


(2)  Decision  to  Consider  the  Project 
When  the  Council  will  consider  a 
proposed  project  at  a  meeting,  the 
Chairman  shall  either  designate  five 
members  as  a  panel  to  hear  the  matter 
on  behalf  of  the  full  Council  or  schedule 
the  matter  for  consideration  by  the  full 
Council.  In  either  case,  the  meeting  shall 
take  place  within  30  days  of  the 
Chairman’s  receipt  of  the 
recommendations  of  the  Executive 
Director,  unless  the  applicant  agrees  to  a 
longer  time. 

(i)  A  panel  shall  consist  of  three  non- 
Federal  members,  one  as  Chairman,  and 
two  Federal  members.  The  Department 
of  HUD  may  not  be  a  member  of  such 
panel. 

(ii)  Prior  to  any  panel  or  full  Council 
consideration  of  a  matter,  the  Chairman 
will  notify  the  applicant  and  the  State 
Historic  Reservation  Officer  and  other 
parties  in  interest  of  the  date  on  which 
the  project  will  be  considered.  The 
Executive  Director,  the  applicant,  the 
Department  of  HUD,  and  the  State 
Historic  Preservation  Officer  shall 
prepare  reports  in  accordance  with 

§  801.7(b).  Reports  from  the  applicant 
and  the  State  Historic  Preservation 
Officer  must  be  received  by  the 
Executive  Director  at  least  7  days  before 
any  meeting. 

(3)  Meeting  Notice.  At  least  7  days 
notice  of  all  meetings  involving  Council 
review  of  projects  in  accordance  with 
these  regulations  shall  be  given  by 
publication  in  the  Federal  Register.  The 
Council  shall  provide  a  copy  of  the 
notice  by  mail  to  the  applicant,  the  State 
Historic  Preservation  Officer,  and  the 
Department  of  Housing  and  Urban 
Development. 

(4)  Statements  to  the  Council.  An 
agenda  shall  provide  for  oral  statements 
from  the  Executive  Director,  the 
applicant:  the  Department  of  HUD; 
parties  in  interest;  the  Secretary  of  the 
Interior;  the  State  Historic  Preservation 
Officer;  representatives  national.  State, 
or  local  units  of  government,  and 
interested  public  and  private 
organizations  and  individuals.  Parties 
wishing  to  make  oral  remarks  should 
notify  the  Executive  Director  at  least 
two  days  in  advance  of  the  meeting. 
Parties  wishing  to  have  their  statements 
distributed  to  Council  members  prior  to 
the  meeting  should  send  copies  of  the 
statements  to  the  Executive  Director  at 
least  5  days  in  advance. 

(5)  Comments  of  the  Council.  The 
written  comments  of  the  Council  will  be 
issued  within  7  days  after  a  meeting. 
Comments  by  a  panel  shall  be 
considered  the  comments  of  the  full 
Council.  Comments  shall  be  made  to  the 
applicant  requesting  comment  and  to  the 
Department  of  HUD  in  order  to  assist 
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the  Department  in  taking  final  action  on 
the  application.  Immediately  after  the 
comments  are  made  to  the  applicant  and 
the  Department  of  HUD,  the  comments 
of  the  Council  will  be  forwarded  to  the 
President  and  the  Congress  as  a  special 
report  under  authority  of  Section  202(b) 
of  the  Act  and  a  notice  of  availability 
will  be  published  in  the  Federal 
Register.  The  comments  of  the  Council 
shall  be  available  to  the  State  Historic 
Preservation  Officer,  other  parties  in 
interest,  and  the  public  upon  receipt  of 
the  comments  by  the  applicant.  The 
applicant  should  include  the  comments 
of  the  Council  in  any  final 
Environmental  Impact  Statement 
prepared  pmsuant  to  the  National 
Environmental  Policy  Act. 

(6)  Action  in  Response  to  Council 
Comments.  Upon  receipt  of  the  Council’s 
comments  after  a  meeting,  the  applicant 
and  the  Department  of  HUD  shall  take 
these  comments  into  account  in  reaching 
a  final  decision  on  the  proposed  project. 
When  a  final  decision  regarding  the 
proposed  project  is  reached  by  the 
applicant  and  the  Department  of  HUD, 
they  shall  submit  written  reports  to  the 
Council  describing  the  actions  taken  by 
them  and  other  parties  in  response  to 
the  Council’s  comments  and  the  impact 
that  such  actions  will  have  on  the 
affected  National  Register  properties  or 
properties  eligible  for  inclusion  in  the 
National  Register.  Receipt  of  this  report 
by  the  Chairman  shall  be  evidence  that 
the  applicant  has  satisfied  its 
responsibilities  for  the  proposed  project 
under  Section  106  of  the  Act  and  these 
regulations.  The  Council  may  issue  a 
final  report  to  the  President  and  the 
Congress  under  authority  of  Section 
202(b]  of  the  Act  describing  the  actions 
taken  in  response  to  the  Council’s  * 
comments  including  recommendations 
for  changes  in  Federal  policy  and 
programs,  as  appropriate. 

(e)  Suspense  of  Action.  Until  the 
Council  issues  its  comments  under  these 
regulations  and  dming  the  State  Historic 
Preservation  Officer  review  period  and 
the  determination  period  of  the 
Secretary  of  the  Interior,  good  faith 
consultation  shall  preclude  the  applicant 
from  taking  or  sanctioning  any  action  or 
making  any  irreversible  or  irretrievable 
commitment  that  could  result  in  an 
adverse  effect  on  a  National  Register  or 
property  which  may  meet  the  Criteria  or 
that  would  foreclose  the  consideration 
of  modifications  or  alternatives  to  the 
proposed  project  that  could  avoid, 
mitigate,  or  minimize  such  adverse 
effects.  In  no  case  shall  UDAG  funds  be 
used  for  physical  activities  on  the 
project  site  imtil  the  Council  comments 
have  been  completed.  Normal  planning 


and  processing  of  applications  short  of 
actual  commitment  of  funds  to  the 
project  may  proceed. 

(f)  Lead  Agency.  If  the  project 
proposed  by  the  applicant  involves  one 
or  more  Federal  agencies,  they  may 
agree  on  a  single  lead  agency  to  meet 
the  requirements  of  Section  106  of  the 
National  Historic  Preservation  Act  and 
Section  110  of  the  Housing  and 
Commimity  Development  Act  of  1980 
and  notify  the  Executive  Director.  If  the 
applicant  is  the  designated  lead  agency, 
these  regulations  shall  be  followed.  If  a 
Federal  agency  is  designated  lead 
agency,  the  process  in  36  CFR  Part  800 
shall  be  used. 

(g)  Compliance  by  a  Federal  Agency. 
An  applicant  may  make  a  finding  that  it 
proposes  to  accept  a  Federal  agency’s 
compliance  with  Section  106  of  the  Act 
and  36  CFR  Part  800  where  its  review  of 
the  Federal  agency’s  findings  indicate 
that: 

(1)  The  project  is  identical  with  an 
undertaking  reviewed  by  the  Council 
under  36  CFR  Part  800;  and 

(2)  The  project  and  its  impacts  are 
included  within  the  area  of  potential 
environmental  impact  described  by  the 
Federal  agency; 

The  applicant  shall  notify  the  State 
Historic  Preservation  Officer  and  the 
Executive  Director  of  its  finding  of 
compliance  with  Section  106  of  the  Act 
and  36  CFR  Part  800  and  provide  a  copy 
of  the  Federal  agency’s  document  where 
the  finding  occurs.  Unless  the  Executive 
Director  objects  within  10  days  of 
receipt  of  such  notice  the  Council  need 
not  be  afforded  further  opportimity  for 
comment.  If  the  Executive  Director 
objects  to  the  finding  of  the  applicant, 
the  applicant  shall  comply  with  §  801.4. 

§  801.5  State  Historic  Preservation  Officer 
Responsibilities. 

(a)  The  State  Historic  Preservation 
Officer  shall  participate  in  the  review 
process  established  by  Section  110(c)  of 
the  HCDA  of  1980  whenever  it  concerns 
an  undertaking  located  within  the  State 
Historic  Preser\'ation  Officer’s 
jurisdiction.  The  State  Historic 
Preservation  Officer  shall  have  a 
maximum  period  of  45  days  in  which  to 
formally  comment  on  an  applicant’s 
determination  that  the  project  may 
affect  a  property  that  is  lised  in  the 
National  Register  or  which  may  meet 
the  Criteria  for  listing  in  the  National 
Register.  This  period  does  not  include 
any  effort  by  the  applicant  to  obtain 
information  from  the  State  Historic 
Preservation  Officer  which  the  applicant 
considers  in  reaching  its  determinations 
regarding  whether  a  property  meets  the 
Criteria  for  listing  in  the  National 


Register  and  whether  such  property  is 
affected  by  the  project. 

(b)  The  failure  of  a  State  Historic 
Preservation  Officer  to  participate  in 
any  required  steps  of  the  process  set 
forth  in  this  part  shall  not  prohibit  the 
Executive  Director  and  the  applicant 
from  concluding  the  Section  106  process, 
including  the  execution  of  a 
Memorandum  of  Agreement. 

§  801.6  Coordination  with  Requirements 
Under  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321  et  seq) 

The  National  Historic  Preservation 
Act  and  the  National  Environmental 
Policy  Act  create  separate  and  distinct 
responsibilities.  The  National  Historic 
Preservation  Act  applies  to  those 
aspects  of  a  project  which  may  affect 
National  Register  properties  and  those 
which  are  eligible  for  listing  in  the 
National  Register.  The  requirements  for 
the  National  Environmental  Policy  Act 
apply  to  the  effect  that  the  project  will 
have  on  the  human  environment  To  the 
extent  that  the  applicant  finds  it 
practicable  to  do  so,  the  requirements  of 
these  two  statutes  should  be  integrated. 
Some  projects,  for  reasons  other  than 
the  effects  on  historic  properties,  may 
require  an  Environmental  Impact 
Statement  (EIS)  subject  to  the  time 
requirements  for  a  draft  and  final  EIS,  in 
which  case  the  applicant  may  choose  to 
separately  relate  to  the  State  Historic 
Preserv’ation  Officer,  the  Department  of 
the  Interior,  and  the  Council  for 
purposes  of  Section  110(c)  of  the  HCDA 
of  1980.  In  that  event,  information  in  the 
draft  EIS  should  indicate  that 
compliance  with  Section  106  and  these 
regulations  is  underway  and  the  final 
EIS  should  reflect  the  results  of  this 
process.  Applicants  are  directed  to  36 
CFR  800.9,  which  describes  in  detail  the 
manner  in  which  the  requirements  of 
these  two  acts  should  be  integrated  and 
applies  to  all  UDAG  applicants  under 
these  regulations.  In  those  instances  in 
which  an  Environmental  Impact 
Statement  will  be  prepared  for  the 
project,  the  applicant  should  consider 
phasing  compliance  with  these 
procedures  and  the  preparation  of  the 
Statement.  This  may  necessitate  the 
applicant  waiving  the  time  requirements 
set  forth  in  §  801.4. 

§801.7  Reports  to  the  Council. 

In  order  to  adequately  assess  the 
impact  of  a  proposed  project  on 
National  Register  and  eligible 
properties,  it  is  necessary  for  the 
Council  to  be  provided  certain 
information.  For  the  purposes  of 
developing  Council  comments  on  UDAG 
projects  the  following  information  is 
required.  Generally,  to  the  extent  that 


5584  Federal  Register  /  Vol.  46,  No.  12  /  Monday.  January  19,  1981  /  Proposed  Rules 


relevant  portions  of  a  UDAG  application 
meet  the  requirements  set  forth  below  it 
will  be  sufficient  for  the  purposes  of 
Council  review  and  comment. 

(a)  Information  Requirements  for 
Applicants — (1)  Documentation  for 
Determination  of  No  Adverse  Effect. 
Adequate  documentation  of  a 
Determination  of  No  Adverse  Effect 
pursuant  to  §  801.3(cKl)  should  include 
the  following: 

(1)  A  general  discussion  and 
chronology  of  the  proposed  project; 

(ii)  A  description  of  the  proposed 
project  including,  as  appropriate, 
photographs,  maps,  drawings,  and 
specifications; 

{iii)  A  list  of  National  Register  and 
eligible  properties  that  will  be  affected 
by  the  project  including  a  description  of 
the  property’s  physical  appearance  and 
significance; 

(iv)  A  brief  statement  explaining  why 
each  of  the  Criteria  of  Adverse  Effect 
(See  §  801.3(c)(1))  was  found 
inapplicable; 

(v)  Written  views  of  the  State  Historic 
Preservation  Officer  concerning  the 
Determination  of  No  Advese  Effect,  if 
available;  and, 

(vi)  An  estimate  of  the  cost  of  the 
project  including  the  amount  of  the 
UDAG  grant. 

(2)  Preliminary  Case  Reports. 
Preliminary  Case  Reports  should  be 
submitted  with  a  request  for  comments 
pursuant  to  §  801.4(b)  and  should 
include  the  following  information: 

(i)  A  general  discussion  and 
chronology  of  the  proposed  project. 

(ii)  The  status  of  the  project  in  the 
HUD  approval  process. 

(iii)  The  status  of  the  project  in  the 
National  Environmental  Policy  Act 
compliance  process  and  the  target  date 
for  completion  of  all  the  applicant’s 
environmental  responsibihties. 

(iv)  A  description  of  the  proposed 
project  including  as  appropriate, 
photographs,  maps,  drawings  and 
specifications. 

(v)  A  list  of  National  Register  and 
eligible  properties  that  will  be  affected 
by  the  project  including  a  description  of 
the  property’s  physical  appearance  and 
significance. 

(vi)  A  brief  statement  explaining  why 
any  of  the  Criteria  of  Adverse  Effect 
(See  §  801.3(c)(1)(b))  apply: 

(vii)  Written  views  of  the  State 
Historic  Preservation  Officer  concerning 
the  effect  on  the  property,  if  available; 

(viii)  The  views  of  Federal  agencies. 
State  and  local  governments,  and  other 
groups  or  individuals,  when  known  as 
obtained  through  the  0MB  Circular  A- 
95  process  or  the  environmental  review 
process,  public  hearings  or  other 
applicant  processes; 


(ix)  A  description  and  analysis  of 
alternatives  that  would  avoid  the 
adverse  effects; 

(x)  A  description  and  analysis  of 
alternatives  that  would  mitigate  the 
adverse  effects;  and, 

(xi)  An  estimate  of  the  cost  of  the 
project  including  the  amount  of  the 
UDAG  grant. 

(b)  Reports  for  Councl  meetings. 
Consideration  of  a  proposed  project  by 
the  full  Council  or  a  panel  pursuant  to 
§  801.4(b)  is  based  upon  reports  from  the 
Executive  Director,  the  State  Historic 
Preservation  Officer  and  Secretary  of 
the  Interior.  Requirements  for  these 
reports  are  specified  in  36  CFR  800.13(c). 
Additionally,  reports  from  the  applicant 
and  the  Department  of  HUD  are 
required  by  these  regulations.  The 
requirements  for  these  reports  consist  of 
the  following: 

(1)  Report  of  the  Applicant.  The  report 
from  the  applicant  requesting  comments 
shall  include  a  copy  of  the  relevant 
portions  of  the  UDAG  application:  a 
general  discussion  and  chronology  of 
the  proposed  project;  an  account  of  the 
steps  taken  to  comply  with  the  National 
Environmental  Policy  Act  (NEPA);  any 
relevant  supporting  documentation  in 
studies  that  the  applicant  has 
completed;  an  evaluation  of  the  effect  of 
the  project  upon  the  property,  with 
particular  reference  to  the  impact  on  the 
historical,  architectural,  archeological, 
and  cultmal  values;  steps  taken  or 
proposed  by  the  applicant  to  avoid  or 
mitigate  adverse  effects  of  the  projects; 
a  thorough  discussion  of  alternate 
courses  of  action;  and  an  analysis 
comparing  the  advantages  resulting  from 
the  project  with  the  disadvantages 
resulting  from  the  adverse  effects  on 
National  Register  or  eligible  properties. 

(2)  Report  of  the  Secretary  of  Housing 
and  Urban  Development.  The  report 
from  the  Secretary  shall  include  the 
status  of  the  application  in  the  UDAG 
approval  process,  past  involvement  of 
the  Department  with  the  applicant  and 
the  proposed  project  or  land  area  for  the 
proposed  project  and  infonnation  on 
how  the  applicant  has  met  other 
requirements  of  the  Department  for  the 
proposed  project. 

Appendix — Identification  of  Properties 

A.  Introduction 

Because  of  the  high  probability  of 
locating  properties  which  are  listed  in 
the  National  Register  or  which  meet  the 
Criteria  for  listing  in  many  older  city 
downtowns,  this  appendix  is  designed  to 
serve  as  guidance  for  UDAG  applicants 
in  identifying  such  properties.  In 
addition,  because  archeological 
resources  present  problems  in  an  urban 


context,  guidance  is  also  set  forth 
regarding  this  class  of  resources. 

B.  Role  of  the  State  Historic 
Preservation  Officer 

In  any  identification  effort  to  locate 
Historic  Register  properties  or 
properties  which  meet  the  Criteria,  the 
State  Historic  Preservation  Officer  is  a 
key  figure.  The  State  Historic 
Preservation  Officer  will  be  of  vital 
assistance  to  the  applicant.  The  State 
Historic  Preservation  Officer  can 
provide  information  on  known 
properties  as  well  as  studies  which  have 
taken  place  in  the  project  area.  Early 
contact  should  be  made  with  the  State 
Historic  Preservation  Officer  for 
recommendations  and  suggestions 
regarding  efforts  that  should  be 
undertaken  to  identify  properties.  For 
UDAG  projects,  identification  of 
National  Register  properties  which  meet 
the  Criteria  is  the  responsibility  of  the 
applicant.  The  level  of  identification 
effort  should  be  made  in  consultation 
with  the  State  Historic  Preservation 
Officer  with  due  consideration  to  the 
nature  of  the  project  and  its  impacts,  the 
likelihood  of  historic  properties  being 
affected  and  the  state  of  existing 
knowledge  regarding  historic  properties 
in  the  area  of  the  project’s  potential 
environmental  impact. 

C.  Levels  of  Identification 

1.  The  area  of  the  project’s  potential 
environmental  impact  consists  of  two 
distinct  subareas:  That  which  will  be 
disturbed  directly  (generally  the 
construction  site  and  its  immediate 
environs)  and  that  which  will 
experience  indirect  effects.  Within  the 
area  of  indirect  impact,  impacts  will  be 
induced  as  a  result  of  carrying  the 
project  out.  Historic  and  cultural 
properties  subject  to  effect  must  be 
identified  in  both  subareas,  and  the 
level  of  effort  necessary  in  each  may 
vary.  The  level  of  effort  needed  is  also 
affected  by  the  stage  of  plarming  and  the 
quality  of  pre-existing  information. 
Obviously,  if  the  area  of  potential 
environmental  impact  has  already  been 
fully  and  intensively  studied  before 
project  planning  begins,  there  is  no  need 
to  duplicate  this  effort.  The  State 
Historic  Preservation  Officer  should  be 
consulted  for  information  on  pre\''ous 
studies.  Assuming  the  area  has  not  been 
previously  intensively  studied, 
identification  efforts  generally  fall  into 
three  levels: 

a.  Overview  Study:  This  level  of  study 
is  normally  conducted  as  a  part  of 
general  planning  and  is  useful  at  an 
early  stage  in  project  formulation.  It  is 
designed  to  obtain  a  general 
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understanding  of  an  area’s  historic  and 
cultural  properties,  by: 

(1)  Assessing  the  extent  to  which  the 
area  has  been  previously  subjected  to 
study; 

(2)  Locating  properties  previously 
recorded: 

(3)  Assessing  the  probability  that 
properties  eligible  for  the  National 
Register  will  be  found  if  the  area  is 
closely  inspected,  and 

(4)  Determining  the  need,  if  any,  for 
further  investigation. 

An  overview  study  includes  study  of 
pertinent  records  (local  histories, 
building  inventories,  architectural 
reports,  archeological  survey  reports, 
etc.),  and  usually  some  minor  on-the- 
ground  inspection. 

b.  Identification  Study:  An 
identification  study  attempts  to 
specifically  identify,  and  record  all 
properties  in  an  area  that  may  meet  the 
Criteria  for  listing  on  the  National 
Register.  It  is  conducted  in  consultation 
with  the  State  Historic  Preservation 
Officer,  and  includes  study  of  pertinent 
background  data  plus  a  thorough  on-the- 
ground  inspection  of  the  subject  area  by 
qualibed  personnel.  For  very  large 
areas,  or  areas  with  uncertain 
boundaries,  such  a  study  may  focus  on 
representative  sample  areas,  from  which 
generalizations  may  be  made  about  the 
whole. 

c.  Definition  and  Evaluation  Study:  If 
an  overview  and/or  an  identification 
study  have  indicated  the  presence  or 
probable  presence  of  properties  that 
may  meet  the  National  Register  Criteria 
but  has  not  documented  them 
sufficiently  to  allow  a  determination  to 
be  made  about  their  eligibility,  a 
definition  and  evaluation  study  is 
necessary.  Such  a  study  is  directed  at 
specific  potentially  eligible  properties  or 
at  areas  known  or  suspected  to  contain 
eligible  properties.  It  includes  an 
intensive  on-the-ground  inspection  and 
related  studies  as  necessary,  conducted 
by  qualified  personnel  and  provides 
sufficient  information  to  apply  the 
National  Register’s  “Criteria  for 
Evaluation’’  (36  CFR  1202.6). 

2.  An  overview  study  will  normally  be 
needed  to  provide  basic  information  for 
planning  in  the  area  of  potential 
environmental  impact.  Unless  this  study 
indicates  clearly  that  no  further 
identification  efforts  are  needed  (e.g.  by 
demonstrating  that  the  entire  area  has 
already  been  intensively  inspected  with 
negative  results,  or  by  demonstrating 
that  no  potentially  significant  buildings 
have  ever  been  built  there,  and  there  is 
virtually  no  potential  for  archeological 
resources),  an  identification  study  will 
probably  be  needed  within  the  area  ef 
potential  environmental  impact.  This 


study  may  show  that  there  are  no 
potentially  eligible  properties  within  the 
area,  or  may  show  that  only  a  few  such 
properties  within  the  area,  or  may  show 
that  only  a  few  such  properties  exist, 
and  document  them  sufficiently  to 
permit  a  determination  of  eligibility  to 
be  made  in  accordance  with  36  CFR  Part 
1202.  Alternatively,  the  study  may 
indicate  that  potentially  eligible 
properties  exist  in  the  area,  but  may  not 
document  them  to  the  standards  of  36 
CFR  Part  1202.  Should  this  occur,  a 
definition  and  evaluation  study  is 
necessary  for  those  properties  falling 
within  the  project’s  area  of  direct  effect 
and  for  those  properties  subject  to 
indirect  effects.  If  a  property  falls  within 
the  general  area  of  indirect  effect,  but  no 
indirect  effects  are  actually  anticipated 
on  the  property  in  question,  a  definition 
and  evaluation  study  will  normally  be 
superfluous. 

D.  Identification  and  Consideration  of 
Archeological  Properties  in  an  Urban 
Context. 

1.  Archeological  sites  in  urban 
contexts  are  often  difficult  to  identify 
and  evaluate  in  advance  of  construction, 
because  they  are  sealed  beneath  modem 
buildings  and  structiues.  Prehistoric  and 
historic  sites  within  cities  may  be 
important  both  to  science  and  to  an 
understanding  of  each  city’s  history, 
however,  and  should  be  considered  in 
project  planning.  Special  methods  can 
be  used  to  ensure  effective  and  efficient 
consideration  and  treatment  of 
archeological  sites  in  UDAG  projects. 

a.  If  it  is  not  feasible  to  physically 
determine  the  existence  or  nonexistence 
of  archeological  sites  in  the  project  area, 
the  probability  or  improbability  of  their 
existence  can  be  determined,  in  most 
cases,  through  study  of: 

(1)  Information  on  the  pre-urban 
natiual  environment,  which  would  have 
had  an  effect  on  the  location  of 
prehistoric  sites; 

(2)  Information  from  surrounding 
areas  and  general  literature  concerning 
the  location  of  prehistoric  sites; 

(3)  State  and  local  historic  property 
registers; 

(4)  Archeological  survey  reports; 

(5)  Historic  maps,  atlases,  tax  records, 
photographs,  and  other  sources  of 
information  on  the  locations  of  earlier 
structures; 

(6)  Information  on  discoveries  of 
prehistoric  or  historic  material  during 
previous  construction,  land  levelling,  or 
excavation. 

b.  Where  review  of  such  sources  of 
information  reveals  no  significant 
likelihood  that  archeological  resources 
which  meet  the  National  Register 
Criteria  exist  on  the  project  site,  no 


further  review  is  required  with  respect 
to  archeology. 

2.  Where  review  of  sources  of 
information  such  as  those  listed  in 
Section  D(l)(a)  above,  reveals  that 
archeological  resources  which  meet  the 
National  Register  Criteria  are  likely  to 
exist  on  the  project  site,  but  these 
resources  are  so  deeply  biuied  that  the 
project  will  not  intrude  upon  them,  or 
they  are  in  a  portion  of  the  project  site 
that  will  not  be  disturbed,  a 
determination  of  “No  Effect”  is 
appropriate  in  accordance  with  §  801.3. 

3.  Where  review  of  sources  of 
information  such  as  those  listed  in 
Section  D(l)(a)  above,  reveals  that 
archeological  resources  which  meet  the 
Criteria  exist  or  are  likely  to  exist  on  the 
project  site,  and  that  the  project  is  likely 
to  disturb  them,  a  determination  of  “No 
Adverse  Effect”  may  be  made  in 
accordance  with  §  801.3(a)(2)(B)  if: 

a.  The  applicant  and/or  developer  is 
committed  to  fund  a  professionally 
supervised  and  planned  pre¬ 
construction  testing  program,  and  to 
modification  of  the  project  in 
consultation  with  the  State  Historic 
Preservation  Officer  to  protect  or 
incorporate  within  the  project  the 
archeological  resources  discovered  with 
a  minimum  of  damage  to  them,  or  if: 

b.  The  applicant  and/or  developer  is 
committed  to  fund  a  professionally 
supervised  and  planned  archeological 
salvage  program,  coordinated  with  site 
clearing  and  construction,  following  the 
standards  of  the  Secretary  of  the  Interior 
set  forth  at  36  CFR  Part  1210,  and  the 
applicant  finds  that  this  program 
negates  the  adverse  effect  in 
accordance  with  the  standards  set  forth 
in  Section  X  of  the  Council’s 
“Supplementary  Cuidtuice  for  Review  of 
Proposals  for  Treatement  of 
Archeological  Properties”  (45  FR  78808). 

4.  When  archeological  sites  included 
in  the  National  Register  or  which  meet 
the  Criteria  are  found  to  exist  on  the 
project  site  or  in  the  area  of  the  project’s 
environmental  impact  and  where  the 
project  is  likely  to  disturb  such 
resources,  and  where  the  adverse  effect 
of  such  distiubance  cannot  be  negated 
by  archeological  salvage,  a 
determination  of  “Adverse  Effect”  is 
appropriate  in  accordance  with 

§  801.3(a)(2)(C). 
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